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®                    3TrIr  (3ffiiT)  an qTRFT
Passed by Shri Akhilesh  Kumar,  Commissioner (Appeals)

Arising  out of Order-in-Original  Nos.  04/DC/20-21/DEN   dated  25.06.2020,   passed  by
Assistant/Deputy Commissioner,  Central  GST & Central  Excise,  Div.-I,  Ahmedabad-North

3iii^iciapcll  tFT  FTTT  try  qt]T  Name & Address of the Appellant / Respondent

Appellant-. -   M/s lngersoll Rand (India), Limited.

Respondent-Assistant/Deputy Commissioner,  Central GST & Central  Excise,  Div.-I,
Ahmedabad-North

jT€  rfu  gv  ofta  3TTin  ri  3RT'in  3TIi7tr  tFii]T  €  al  qE  =v  3TraiIT  a;  rfu  qeTrRerfe  ira
ai]iT  lil  ueFT  3TEN  ri  3TtPra  IT  ITftaTDT  3TTaFT  qi5a  apt  v5i]T  € I

Any  person  aggrieved  by this  Order-ln-Appeal  may file  an  appeal  or  revision  application,  as tne
one may be against such order,  to the appropriate authority in The following way  :

•     rm iTRT ffl giv aTTaiFT
Revision application to Government of India  :

•...i...I.,.,:...,....:::..:.:.:..:.,..:,..-:,.,,..-...,::....--..:.:.,:i.....:-:,.::.,,.,.:...,.:...,.....::-,:,,.:.`.`..``..,,.;:I.I.:.:-..,,.:l..:.:.::i.:,..:I,:i..,`,i;I.i..:.:„..:..i...;.i...:.....;.:..:..:`.!`...::`:i.i.`....i...:

%),n,stryAo:e:::'a°nnc:Ppj'ec::I::::i::tRh:v::::,rft:CFr,eot:rr,yL:°e%enGD°evetp°5||8',:#:'ri,I::£nptpg:raet:°t|Nuenw
Delhi  -110 001  under Section  35EE  of the  CEA  1944  in  respect of the following  case,  governed  by first
proviso to  sub-section  (1)  of Section-35  ibid  '

(ii)         qfa  Fiq  qfr  gfi  t}  FFTt}  #  uT  xp  ETfi  tFTwh  a  fan  iTu5Tim  TIT  3ffl.  tFTwi  #  tit

#TH*ETFTu+:sT¥TTRd+rmTmaqfra*5TSndan+.5ar±"aTqu-FTvngR+atFEfan

(ii)           ln  case  of any  loss  of goods  where  the  loss  occur  in  transit from  a factory to  a warehouse  or to
another factory  or  from  one  warehouse  to  another  during  the  course  of  processing  of  the  goods  in  ,a
warehouse  or in  storage whether in  a factory or in  a warehouse.
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en         .]TTa  t}  aT5i  fan  iig  ZTT  rfu  i  ffuifin  77ia  T]i  qT  77ii]  z6  faith  i  swh  gas  z75Tr,a  FTd  t]¥  i3iFTffl
gas a fee z6 nd fi ch iTTm tS FTEi fan iTt= t]T rfu i fatiffiiT  a I

(A)        ln  case of rebate  of duty of excise  on goods exported to any country or territory outside
India of on  excisable  material  used  in the  manufacture of the goods which  are exported
to any country or territory outside  India.

(tF)        qfa gas ¢T grimm fry fin rmia tg qTgi  (fro IT?FIT tri) fife fan mat FTa di

(8)        ln  case  of goods  exported  outside  India  export  to  Nepal  or  Bhutan,  without  payment  of
duty.

%S=F¥@a¥%SS¥ktralchmaapng¥FTTT=ng:±=¥2F98chrmqu,F=

(c)         Credit  of  any   duty   allowed   to   be   utillzed   towards   payment   of  excise   duty   on   final
products under the provisions of this Act or the  Rules made there under and  such order
is passed by the Commissioner (Appeals) on or after, the date appointed  under Sec..IO9
of the  Finance  (No.2) Act,1998.

t` j   #gfgr±rfu#TE:2er#i¥¥FFT#fu±*¥¥T#TFFTfa*#SF¥:
a  qqu  Ei  FTer  Et3TTi-6  fflTaT]  an  rfu  th  an  FrRT I

The  above  application  shall  be  made  in  duplicate  in  Form  No.  EA-8  as  specified  under
Rule,  9 of Central  Excise  (Appeals)  Rules,  2001  within  3  months from the date on which
the order sought to be appealed  against is communicated  and shall  be accompanied  by
two  copies  each  of the  010  and  Order-ln-Appeal.  It  should  also  be  accompanied  rjy  a
copy of TR-6 Challan evidencing  payment of prescribed fee as prescribed  under Section
35-EE of CEA,1944,   under Major Head of Account.

(2)         RfaiFT  anal:{T  z6  met  qti  iTFTi]  itFq  Tt5  tina  ed  TIT  ed  tFT  a  ch  wh  2oo/-qt`ifl  Trfiii  aft  \-jr!T
3ft{ tiEf  wi {q5q vq5  aTE  a caiTT a  al  ioot]/-    tfi  th greni]  aft  cFTTv I

The  revision  application  shall  be  accompanied  by  a  fee  of  Rs.200/-where  the  amount
involved  is  Rupees one  Lac or less and  Rs.1,OOO/-where the amount  involved  is  more            o
than Rupees One Lac.

th gr, an i3iFii{T 9zi5 va trqT55T 3Trm rfufro ts rfu 3TfliT.-
Appeal to Custom,  Excise,  & Service Tax Appellate Tribunal.

(1)         an EfflTiT gr erfrm,  1944 tft €ITtT 35-an/35i zi 3Trfu.-

Under Section  358/ 35E of CEA,1944  an  appeal  lies to  :-

(EF)         5tFFTf>rfca  pR=a.;i;  2   (1)  tF  *  aiTTv  37]eni  .$  3Ti]m  di  3Tfro,  3TTPral  tS  nd  fi  th  ¥rfe,  -cffi
rm{F gas qq tw 3TRE iETqiirfu (fee) qft qich un qtfin, 37EFan< * 2nd 7maT,

qu 9TZFT ,3TulaT ,finT-,3TFama -380004

(a )       Zn°o tf|:o::Sathrue£ 'a°,r a: hbaewn::, A: ac:t:GTrsa hEfcLS:g:r :;TLC:dTaabxa clAP P3e;'8;eo4Tr' Pnu ::'s :C:fs:pfpTe)afst

other than as mentioned  in  para-2(i)  (a) above.
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The  appeal  to  the  Appellate  Tribunal  shall  be  filed   in  quadruplicate  in  form   EA-3  as

prescribed    under    Rule    6    of    Central    Excise(Appeal)    Rules,    2001    and    shall    be
accompanied against (one which at least should  be accompanied by a fee of Rs.1,000/-,
Rs.5,000/-and  Rs.10,000/-where  amount  of duty /  penalty  / demand  /  refund  is  upto  5
Lac,  5  Lac to  50  Lac and  above  50  Lac respectively in the form of crossed  bank draft in
favour  of Asstt.  Registar  of  a  branch  of  any  nominate  public  sector  bank  of the  place
where  the  bench  of any  nominate  public  sector  bank  of the  place  where  the  bench  of
the Tribunal  is situated.

t3'=ELdrch=Frfrfu=xpi¥S¥grch¥£farferachRTat¥€¥¥#qfflatE=st

ln  case  of the  order covers  a  number of order-in-Original,  fee for each  0.I.0.  should  be
paid   in  the   aforesaid   manner   not  withstanding  the  fact  that  the  one  appeal  to  the
Appellant  Tribunal  or  the  one  application  to  the  Central  Govt.  As  the  case  may  be,  is
filled to avoid  scriptoria work  if excising  Rs.1  lacs fee of Rs  100/-for each.

(4)FT3rfu¥Q7figr#7°#i¥Efff=Sth¥HREfaT5¥oFTanRE_3rriH#
fat an dr rfu I
One copy of application or 0.I.0.  as the case may be,  and the order of the adjournment
authority shall   a  court fee  stamp of Rs.6.50  paise  as  prescribed  under scheduled-I  item
of the court fee Act,1975 as amended.

(5)      F 3ir tiqiha Thai ch fiFTiap q7vi qa fan di ch{ th en] 3TTrfu fin rmT € ch th ¥as,
aap Banap 9a;; qu dr 3TtPrat ifflqTfgiv (a5"ifan) fir,  1982 + fffi € I

Attention  in  invited  to the  rules covering these and  other related  matter contended  in the
Customs,  Excise  & Service Tax Appellate Tribunal  (Procedure)  Rules,  1982.

(6)      th  gr,  zsst  BffliT  ¥giv  qu {ttntF{  3TtPrft  ifflqThgiv  flRE,  EB  rfu  etch  t6  nd  *
fa zTin (1)emand) qu    a3 (penalt}J) TIT   io% q5 aHT  i;Tin  3Tfaat i I ETife,  3TfflaFT q¥ 5iHT  io
annggqp    a    I(Section   35  F of the Central  Excise Act,1944,  Section  83 &  Section  86 of the  Flnance Act,

1994)

airfu3EqTiQ.ni:a!ir3itdraiT*3iat,Qrrfandr"drrfuin"(Dut+,ijemaiidc`ci)-

(i)          (Lserrl.ori)ds 111)aiaFfathftorfu;
(ii)      fin7TFTdrifeflrftr:
(iii)      aifeafefariaTfin6*aHatTTrftr.

E>qFiFaqT'aiaa3Ttfltr#qFatFaFTrfugaaT*,3TgivrfuedaTftrtFQTJaaTfan7TqT¥.

For an  appeal  to  be filed  before the  CESTAT,10%  of the  Duty  &  Penalty confirmed  by
the  Appellate  Commissioner  would   have  to  be  pre-deposited,   provided  that  the  pre-
deposit amount shall  not exceed  Rs.10 Crores.  It may be noted that the pre-deposit is a
mandatory  condition  for  filing  appeal  before  CESTAT.  (Section  35  C  (2A)  and  35  F  of  the
Central  Excise Act,1944,  Section  83 & Section  86 of the  Finance Act,1994)

Under Central  Excise and  Service Tax,  "Duty demanded" shall  include:
(i)           amountdetermined  undersection  11  D;
(ii)         amountoferroneous cenvat credittaken;
(iii)        amount payable under Rule 6 of the cenvat credit Rules.

Eu  gq  3TTaQT  a; qfa  3Ttfr.a  qTffu  a7  Hmu  5If  a.Tar  3Tvi]T  a.Tffi  qT  au3  farfu  a  al  Fir  fir  TIT  QOTffi

aT  io% graia tut 3it 5TFv a5aFT au3 farfu a aT =u3 aT  i0% graTa tH ft en  H5@  *1

ln view of above,  an appeal against this order shall  lie  before the Tribunal on  payment of
100/o  of the  duty  demanded  where  duty  or  duty  and  penalty  are  in  dispute,  or  penalty,  where
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ORDER IN APPEAL

This  appeal  has  been  filed  by  M/s.  Ingersoll  Rand  (India)  Limited,  21-30,  GIDC  Estate,

Naroda,  Ahmedabad  -  382  330  (henceforth  referred  as  "appe//c777/")  against  the  Order-In-

Original   No.   04/DC/20-21/DEM   dated   25.06.2020   (henceforth   referred   as   "z.mp#gred

order") passed by the  Deputy  Commissioner,  Central  GST  &  CX,  Division-I,  Ahmedabad-

North (henceforth referred as  "czct/#c7/.ccz/z.7?g cz#ffoor7.fy").

2.1.       The  fact  of the  case,  in  brief,  are  that  the  appellant  is  engaged  in  manufacturer  of

goods   viz„ Air Compressor,  Air Motors  and  parts thereof etc   falling under Chapter  84  of

the  First  Schedule  of the  Central  Excise  Tariff Act,   1985  and  was  having  Central  Excise

Registration No.  AAC13099QM003,  Service  Tax  Registration No.  AAC13099QST002    and

GST  Registration  No.  24AAC13099QIZ2.  The  appellant  has  filed  a  refund  claim  for  an

amount of Rs.1,56,577/-under the provisions of Section  142(3) of Central Goods and Service

Tax  Act,  2017  [CGST  Act]  read  with  Section  118  of the  Central  Excise  Act,1944.  The

backdrop  for filing the  said refund claim  is that during the course of audit of the records of

the appellant,  a short payment of Service Tax under Reverse  Charge Mechanism  (RCM)  in

respect  of legal  consultancy  service  for the  period  F.Y.  2015-16  was  noticed.  Accordingly,

Service Tax amounting to Rs. i ,56,577/- along with  interest was paid by the appellant under

Challan No.  69103330606201850093  dated 06.06.2018.  It has been claimed that the  Service

Tax  amounting  to  Rs.1,56,577/-paid  by  appellant  under  RCM  is  eligible  as  Cenvat  credit

and they could not take such credit during GST period after 01.07.2017, they had filed refund

of said  Service  Tax  amount  in  question  under  Section  142(3)  of CGST  Act  and  the  said

refund claim   was sanctioned by the Deputy Commissioner, Central GST & CX, Division-I,

Ahmedabad-North vide Order-In-Original No. 01 mc/19-20/Refund dated 20.06.2019.

2.2.       Subsequently it was contended by the department that the refund sanctioned and paid

is  not  a  Cenvat  Credit/ITC  as  per  Section  142(3)  and  142(6)  of the  CGST  Act,  2017  and

accordingly,  Show Cause Notice dated 06.05.2020  was  issued for rejection and recovery of

erroneous  refund  of Rs.1,56,577/-already  sanctioned  and  paid  to  the  appellant  vide  order

dated 20.06.2019.  The  said  SCN   issued  for recovery  of erroneous refund granted has been

decided  by  the  adjudicating  authority  vide  the  impugned  order  wherein he  has  ordered  for

recovery  of Rs.I,56,577/-alongwith  interest  under  the  provisions  of Section  142(3)  of the

CGST Act, 2017   read with Section  118 of the Central Excise Act,1944.

3.          Being aggrieved with the  impugned  order,  the appellant   has  filed the  instant appeal

on the grounds that:

•      That  the  appellant  is  rightfully  eligible  to  avail  the  cenvat  credit  towards  service  tax  paid

vide e-challan under RCM pertaining to Legal  Consultancy Services;

\
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•      They  have  claimed  refund  of Service  Tax  paid   under RCM  in  June-2018  i.e  after  repeal  of

Finance Act,1944 and  introduction of GST; that the payment of such  Service Tax is eligible

as Cenvat   under GST regime, as there was no mechanism  in GST returns as well as to claim

the CENVAT credit of earlier regime other than through the Form GST TRAN-I ;

•      That  the  appellant  applied  for  claiming  the  amount  of  service  tax  paid  as  refund    under

Section  142(3)  of CGST  Act  and  filed  under  Section  118  of Central  Excise  Act  read  with

Section 83  of the Finance Act;

•      That there is explicit provision under section  142(3) of the CGST ACT granting refund claim

under existing law i.e erstwhile regime;

•      The appellant has relied on following decisions in their favour in support of their submissions

[i]  OIA  No.  CCESASRT/(Appeal)  PS-426/2018-19  dated   14.08.2018    in  case  of Goldstab

Organics   Pvt.   Ltd   issued   by   the   Commissioner,   CGST(Appeals)   Surat   (ii)      010   No.

Div.VII/41/RR KABEL/REF/17-18 dated 20.06.2018  in case of R R Kabel Ltd etc.;

•      That in any event, taxes cannot be withheld without the authority of law;

•      That  in  any  event,  the  repeal  of  any  existing  or  amended  act  shall   not  affect  any  right

acquired or accrued to appellant under the said repeal or amended act.

4.           Personal  hearing  in  the  matter  was  held  on  19.02.2021  through  virtual  mode.  Shri

Ashish Dave, Assistant Manager (Finance),  appeared on behalf of appellant for the hearing.

He reiterated the submission made in appeal memorandum.

5.          I  have  carefully  gone  through  the  facts  of the  case  and  submissions  made  by  the

appellant.  The  issue  to  be  decided in the present appeal  is whether the  impugned  order  for

recovery of erroneous refund granted vide order dated 20.06.2019   alongwith interest under

the  provisions  of Section  142(3)  of Central  Goods  and  Service  Tax  Act,  2017    read  with

Section  118 of the Central Excise Act,1944 is legally correct or otherwise.

6.          It  is  observed that  in the  instant  case the  appellant had  filed the  refund claim  under

Section  142(3)  of the  CGST  Act  on  the  grounds  that  since  the  Service  Tax  amounting  to

Rs.1,56,577/-paid by them under RCM was eligible as Cenvat credit and they could not take

such credit during GST period  after 01.07.2017.  The refund  claim was  sanctioned vide  010

No.  01DC/19-20Refund  dated  20.06.2019  by  the  Deputy  Commissioner,  CGST  &  CE,

Division-I, Naroda, Ahmedabad North. Thereafter, protective demand/SCN dated 06.05.2020

was  issued  by  the  Deputy  Commissioner,  CGST  &  CE,  Division-I,  Naroda,  Ahmedabad

North  to  the   appellant  for  recovery   of  erroneous  refund  granted   and  the   adjudicating

authority   vide    impugned    order   confirmed   the    demand   and   order   for   recovery   of

Rs.1,56,577/-alongwith interest under the provisions of Section  142(3) of Central Goods and

Service Tax Act, 2017  read with Section  118 of the Central Excise Act,1944.

It  is  further  observed  from  the  records  that,  no  appeal  had  been  preferred  by  the

artment  against  the  order  dated  20.06.2019  under  which  refund  was  sanctioned  to  the
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appellant.   It   was also ascertained from the   Review Bamch of  CGST &  CX, Ahmedabad-       I

North Commissionerate whether the 010 No. 0 lroc/19-20thefund dated 20.06.2019  passed

by  the  Deputy  Commissioner,  CGST  &  CE,  Division-I,  Naroda,  Ahmedabad  North  was

reviewed  by  the  department  or  otherwise.    In  reply  to  the  same,  the  Deputy  Commissioner

(RRA),  CGST &  CX,  Ahmedabad-North  vide  their  letter F.No.GEXCOM/REV/MISC/195/

2020-REV dated  16.04.2021  informed that the said 010 dated 20.06.2019 has been accepted

by the department on monetary grounds on  08.11.2019.  Therefore,   I  find that in  absence  of

any review order challanging the 010 No.  01mc/19-20Refund dated 20.06.2019, the  SCN

issued  for recovei-y  of erroneously granted refund  claim  is  legally not  sustainable.     As   the

SCN  issued  in the  case  is  legally not  sustainable,  being  issued without any authority  of law,

any proceedings arising out of it is also  legally not sustainable.  Accordingly,  I  find that the

impugned  order passed  by  the  adjudicating  authority  is  not  correct  and  sustainable  in   the

eyes of law. In view of the above, I set aside impugned order and allowed the appeal filed by

the appellant.

®
8.           In  view  of the  facts  as  discussed  hereinabove,  I  set  aside  the  impugned  order  and

allow the appeal filed by the appellant.

9.       3rftedaiTTedflTr€ 3TtflFi;Tfuan3ThaffiafinqiiTr€i
Theappea,fi[edbytheappellantstandsd]SP°Sed°f'nab°`etermLeth##tutL,`,

Commissioner, CGST (Appeals)

Superintendent (Appeals)
CGST, Ahmedabad

Bv R.P.A.D.

To'
M/s. Ingersoll Rand (India) Limited,
2 I -30, GIDC Estate,

Naroda, Ahmedabad -382 330

-.ri.

Date:      .04.2021

Copy to:

I.          The principal chief commissioner of central Tax, Ahmedabad zone.
2.          The commissioner of central Tax, Ahmedabad-North.
3.          The Additional commissioner, Central Tax (System), Ahmedabad-North.
4.          The Deputy commissioner, CGST & CX, Division-I, Ahmedabad-North.

Guard File.
6.             P.A.  File


