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Passed by Shri Akhilesh Kumar, Commissioner (Appeals)

T Arising out of Order-in-Original Nos. 04/DC/20-21/DEM dated 25.06.2020, passed by
Assistant/Deputy Commissioner, Central GST & Central Excise, Div.-I, Ahmedabad-North

) AdieTerat &1 A9 U4 9al Name & Address of the Appeliant / Respondent

Appellant-. - M/s Ingersoll Rand (India), Limited.

Respondent- Assistant/Deputy Commissioner, Centrat GST & Central Excise, Div.-l,
Ahmedabad-North
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Any person aggrieved by this Order-In-Appeal may file an appeal or revision application, as the
one may be against such order, to the appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision Application Unit
Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building, Parliament Street, New
Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the following case, governed by first
proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a warehouse or to
another factory or from one warehouse to another during the course of processing of the goods in a
warehouse or in storage whether in a factory or in a warehouse.
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(A) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported
to any country or territory outside india.
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(B) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty. '
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(c) Credit of any duty allowed to be utilized towards payment of excise duty on final
products under the provisions of this Act or the Rules made there under and such order
is passed by the Commissioner (Appeals) on or after, the date appointed under Sec.109
of the Finance (No.2) Act, 1998.
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which
the order sought to be appealed against is communicated and shall be accompanied by
two copies each of the OIO and Order-In-Appeal. It should also be accompanied by a
copy of TR-6 Challan evidencing payment of prescribed fee as prescribed under Section
35-EE of CEA, 1944, under Major Head of Account.
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The revision application shall be accompanied by a fee of Rs.200/- where the amount
involved is Rupees One Lac or less and Rs.1,000/- where the amount involved is more .
than Rupees One Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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(a) To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal (CESTAT) at
2" floor Bahumali Bhawan,Asarwa,Girdhar Nagar, Ahmedabad : 380004. in case of appeals

other than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be
accompanied against (one which at least should be accompanied by a fee of Rs.1,000/-,
Rs.5,000/- and Rs.10,000/- where amount of duty / penalty / demand / refund is upto 5
Lac, 5 Lac to 50 Lac and above 50 Lac respectively in the form of crossed bank draft in
favour of Asstt. Registar of a branch of any nominate public sector bank of the place
where the bench of any nominate public sector bank of the place where the bench of
the Tribunal is situated.
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In case of the order covers a number of order-in-Original, fee for each O.1.0. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the
Appellant Tribunal or the one application to the Central Govt. As the case may be, is
filled to avoid scriptaria work if excising Rs. 1 lacs fee of Rs.100/- for each.

meﬁuﬁ197oamﬁwﬁﬁaﬁa§ﬁ%—1$ﬁmhﬁaﬁﬁ%qmwmm
Yot ARy ey ot MG & W F ¥ FE B ¢H Al W F6.50 T dl AT o
fewe am B =@mfev |

One copy of application or O.1.0. as the case may be, and the order of the adjournment
authority shall a court fee stamp of Rs.6.50 paise as prescribed under scheduled-| item
of the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, 10% of the Duty & Penalty confirmed by
the Appellate Commissioner would have to be pre-deposited, provided that the pre-
deposit amount shall not exceed Rs.10 Crores. It may be noted that the pre-deposit is a

mandatory condition for filing appeal before CESTAT. (Section 35 C (2A) and 35 F of the
Central Excise Act, 1944, Section 83 & Section 86 of the Finance Act, 1994)

Under Central Excise and Service Tax, “Duty demanded” shall inciude:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
iy  amount payable under Rule 6 of the Cenvat Credit Rules.
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In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where

alty alone is in dispute.”
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ORDER IN APPEAL +

This appeal has been filed by M/s. Ingersoll Rand (India) Limited, 21-30, GIDC Estate,
Naroda, Ahmedabad — 382 330 (henceforth referred as “appellant™) against the Order-In-
Original No. 04/DC/20-21/DEM dated 25.06.2020 (henceforth referred as “impugred
order”) passed by the Deputy Commissioner, Central GST & CX, Division-I, Ahmedabad-
North (henceforth referred as “adjudicating authority™),

2.1. The fact of the case, in brief, are that the appellant is engaged in manufacturer of
goods viz., Air Compressor, Air Motors and parts thereof etc falling under Chapter 84 of
the First Schedule of the Central Excise Tariff Act, 1985 and was having Central Excise
Registration No. AACI3099QMO003, Service Tax Registration No. AACI3099QST002 and
GST Registration No. 24AACI3099Q1Z2. The appellant has filed a refund claim for an
amount of Rs.1,56,577/-under the provisions of Section 142(3) of Central Goods and Service
Tax Act, 2017 [CGST Act] read with Section 11B of the Central Excise Act, 1944, The .
backdrop for filing the said refund claim is that during the course of audit of the records of
the appellant, a short payment of Service Tax under Reverse Charge Mechanism (RCM) in
respect of legal consultancy service for the period F.Y. 2015-16 was noticed. Accordingly,
Service Tax amounting to Rs.1,56,577/- along with interest was paid by the appellant under
Challan No. 69103330606201850093 dated 06.06.2018. It has been claimed that the Service
Tax amounting to Rs.1,56,577/- paid by appellant under RCM is eligible as Cenvat credit
and they could not take such credit during GST period after 01.07.2017, they had filed refund
of said Service Tax amount in question under Section 142(3) of CGST Act and the said
refund claim was sanctioned by the Deputy Commissioner, Central GST & CX, Division-I,

Ahmedabad-North vide Order-In-Original No. 01/DC/19-20/Refund dated 20.06.2019.

2.2.  Subsequently it was contended by the department that the refund sanctioned and paid
is not a Cenvat Credit/ITC as per Section 142(3) and 142(6) of the CGST Act, 2017 and
accordingly, Show Cause Notice dated 06.05.2020 was issued for rejection and recovery of
erroneous refund of Rs.1,56,577/- already sanctioned and paid to the appellant vide order
dated 20.06.2019. The said SCN issued for recovery of erroneous refund granted has been
decided by the adjudicating authority vide the impugned order wherein he has ordered for
recovery of Rs.1,56,577/- alongwith interest under the provisions of Section 142(3) of the
CGST Act, 2017 read with Section 11B of the Central Excise Act,1944.

3. Being aggrieved with the impugned order, the appellant has filed the instant appeal
on the grounds that:
e That the appellant is rightfully eligible to avail the cenvat credit towards service tax paid

vide e-challan under RCM pertaining to Legal Consultancy Services;
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» They have claimed refund of Service Tax paid under RCM in June-2018 i.e after repeal of
Finance Act, 1944 and introduction of GST; that the payment of such Service Tax is eligible
as Cenvat under GST regime, as there was no mechanism in GST returns as well as to claim
the CENVAT credit of earlier regime other than through the Form GST TRAN-1;

¢ That the appellant applied for claiming the amount of service tax paid as refund under
Section 142(3) of CGST Act and filed under Section 11B of Central Excise Act read with
Section 83 of the Finance Act;

e That there is explicit provision under Section 142(3) of the CGST ACT granting refund claim
under existing law i.e erstwhile regime;

o The appellant has relied on following decisions in their favour in support of their submissions
[i] OIA No. CCESASRT/(Appeal) PS-426/2018-19 dated 14.08.2018 in case of Goldstab
Organics Pvt. Ltd issued by the Commissioner, CGST(Appeals) Surat (if) OIO No.
Div.VII/41/RR KABEL/REF/17-18 dated 20.06.2018 in case of R R Kabel Ltd etc.;

e That in any event, taxes cannot be withheld without the authority of law;

e That in any cvent, the repeal of any existing or amended act shall not affect any right

acquired or accrued to appellant under the said repeal or amended act.

4. Personal hearing in the matter was held on 19.02.2021 through virtual mode. Shri
Ashish Dave, Assistant Manager (I'inance), appeared on behalf of appellant for the hearing.

He reiterated the submission made in appeal memorandum.

5. I have carefully gone through the facts of the case and submissions made by the
appellant. The issue to be decided in the present appeal is whether the impugned order for
recovery of erroneous refund granted vide order dated 20.06.2019 alongwith interest under
the provisions of Section 142(3) of Central Goods and Service Tax Act, 2017 read with

Section 11B of the Central Excise Act,1944 is legally correct or otherwise.

6. It is observed that in the instant case the appellant had filed the refund claim under
Section 142(3) of the CGST Act on the grounds that since the Service Tax amounting to
Rs.1,56,577/- paid by them under RCM was eligible as Cenvat credit and they could not take
such credit duriﬁg GST period after 01.07.2017. The refund claim was sanctioned vide OIO
No. 01/DC/19-20/Refund dated 20.06.2019 by the Deputy Commissioner, CGST & CE,
Division-I, Naroda, Ahmedabad North. Thereafter, protective demand/SCN dated 06.05.2020
was issued by the Deputy Commissioner, CGST & CE, Division-I, Naroda, Ahmedabad
North to the appellant for recovery of erroneous refund granted and the adjudicating
authority vide impugned order confirmed the demand and order for recovery of
Rs.1,56,577/- alongwith interest under the provisions of Section 142(3) of Central Goods and
Service Tax Act; 2017 read with Section 11B of the Central Excise Act,1944.

N It is further observed from the records that, no appeal had been preferred by the
'*'?:H partment against the order dated 20.06.2019 under which refund was sanctioned to the
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appellant. It was also ascertained from the Review Barnch of CGST & CX, Ahmedabad-
North Commissionerate whether the OIO No. 01/DC/19-20/Refund dated 20.06.2019 passed
by the Deputy Commissioner, CGST & CE, Division-I, Naroda, Ahmedabad North was
reviewed by the department or otherwise. In reply to the same, the Deputy Commissioner
(RRA), CGST & CX, Ahmedabad-North vide their letter F.No.GEXCOM/REV/MISC/195/
2020-REV dated 16.04.2021 informed that the said OIO dated 20.06.2019 has been accepted
by the department on monetary grounds on 08.11.2019. Therefore, I find that in absence of
any review order challanging the OIO No. 01/DC/19-20/Refund dated 20.06.2019, the SCN
issued for recovery of erroneously granted refund claim is legally not sustainable. As the
SCN issued in the case is legally not sustainable, being issued without any authority of law,
any proceedings arising out of it is also legally not sustainable. Accordingly, I find that the
impugned order passed by the adjudicating authority is not correct and sustainable in the
eyes of law. In view of the above, I set aside impugned order and allowed the appeal filed by

the appellant.

8. In view of the facts as discussed hereinabove, [ set aside the impugned order and

allow the appeal filed by the appellant.
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The appeal filed by the appellant stands disposed of in above terms.

. g
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Commissioner, CGST (Appeals)
Date:

Attested

{Atul8 Amin)
Superintendent (Appeals)
CGST, Ahmedabad

By R.P.AD.

To,

M/s. Ingersoll Rand (India) Limited,
21-30, GIDC Estate,

Naroda, Ahmedabad — 382 330

Copy to:
The Principal Chief Commissioner of Central Tax, Ahmedabad Zone.

The Commissioner of Central Tax, Ahmedabad-North.

The Additional Commissioner, Central Tax (System), Ahmedabad-North.
The Deputy Commissioner, CGST & CX, Division-I, Ahmedabad-North.
Guard File.
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